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STATUTES (REPEALS AND MINOR AMENDMENTS) BILL 2010 

Committee 
The Deputy Chairman of Committees (Hon Max Trenorden) in the chair; Hon Michael Mischin (Parliamentary 
Secretary) in charge of the bill. 

Clause 1: Short title — 

Hon MICHAEL MISCHIN: On the last occasion this matter was before the house I promised that I would give 
my response on behalf of the government to the report of the Standing Committee on Uniform Legislation and 
Statutes Review on the Statutes (Repeals and Minor Amendments) Bill 2010. Members will recall that the report 
contains 19 recommendations, some of which suggested amendments to the bill while others requested 
information about various clauses of the bill. To the extent that I can, I will provide those responses as we 
proceed. The committee’s recommendations concerning the amendments to the bill are contained in 
supplementary notice paper 148, issue 1. I do not think there have been any further additions to the committee’s 
recommendations. Until we get to the clauses, and unless there are any matters members wish to raise about 
individual clauses of the bill up to clause 15, I invite the Deputy Chairman to put the question to the chamber 
and we will see where we go from there. 

Clause put and passed. 

Clauses 2 to 14 put and passed. 

Clause 15: Various Acts amended — 

Hon LIZ BEHJAT: I move — 

Page 7, in the table, item 3, row 4 to item 4, row 7 — To delete the rows. 

Hon MICHAEL MISCHIN: For completeness, if I may, I notice that a couple of recommendations to some of 
the clauses before clause 15 require an explanation on behalf of the government. I realise that we have dealt with 
those clauses because there were no amendments proposed to them, but I will briefly explain the committee’s 
recommendations to inform and assist members and to assure them that the concerns of the standing committee 
have been addressed.  

Recommendation 1 deals with clause 10 of the Statutes (Repeals and Minor Amendments) Bill 2010. The 
committee recommended that clause 10 be passed subject to clause 28(2) being passed. By way of response to 
the committee’s recommendations, it is proposed under clause 10 to repeal the Swan and Canning Rivers 
(Transitional) Regulations (No. 2) 2007, and clause 28(2) proposes some minor changes to the Swan and 
Canning Rivers Management Act 2006. The regulations corrected some drafting issues in that act, which are 
now made by this bill. Accordingly, the two amendments are dependent upon each other, and it is agreed that 
both amendments should be made, so the committee’s recommendation is accepted. 

Recommendation 2 is a request that I explain, on behalf of the Attorney General, why, in clause 12(2), the phrase 
“to the Account” is proposed, rather than “to the Consumer Credit Account”. The government’s response to that 
is that when section 44B of the Credit (Administration) Act 1984 was first inserted in that act, it created 
something called the consumer credit fund. It is variously referred to in the act by its full title, or sometimes, 
when the intention is clear, as “the fund”. The act was amended in 2010 by, among other things, retitling the 
consumer credit fund as the consumer credit account, but the 2010 amendments overlooked a reference to “the 
fund” in section 44B(2)(a). The purpose of clause 12(2) of the bill is to correct that oversight. Because the 
reference, as corrected, is simply to “the fund” rather than “to the consumer credit fund”, it is proposed to 
substitute the words “the Account” rather than “the Consumer Credit Account”. Having said that, there is no 
objection to any amendment that would have done otherwise, but that is now academic. 

Recommendation 3 deals with clause 15. We will deal with the amendment in just a moment. Clause 15(2) deals 
with a raft of amendments concerning the words “defendant” and “accused”. The Criminal Procedure and 
Appeals (Consequential and Other Provisions) Act 2004 comprehensively substituted the word “defendant” in a 
variety of statutes with the word “accused”—throughout the Criminal Code and nearly 100 other Western 
Australian statutes. The purpose of this amendment was to end the practice of using the term “defendant” in 
criminal proceedings, and to retain that term as a reference to a responding party in civil proceedings only. Since 
then, the use of the term “defendant” in criminal proceedings has been regarded as anomalous and has been 
corrected as such situations arise. The purpose of these amendments is simply to complete that task, or at least go 
further along with that task. The committee recommends in recommendation 4 that certain words be removed 
from the bill, and for the reasons expressed in the report, which the government accepts, we accept that those 
words can be deleted. We agree with the amendment proposed by the committee that has been moved by Hon 
Liz Behjat. 
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Amendment put and passed. 

Hon LIZ BEHJAT: I move — 

Page 7, in the table, item 5, rows 8 and 9 — To delete the rows. 

Committee recommendation 5, standing at 2/15, relates to the matters in the report that deal with the Fair 
Trading Act. We recommend that the parliamentary secretary representing the Attorney General advise the 
Legislative Council whether the expiry of the Fair Trading Act 1987 has been proclaimed. If so, the committee 
further recommends that clause 15(2), row 5, be deleted from the bill. Members will recall that the Fair Trading 
Act was dealt with some time ago, and a number of issues came under that. If the expiry of that act has been 
proclaimed, certain things in that clause will now be redundant and will need to be removed. It was a question of 
which was going to come before the house first: the Statutes (Repeals and Minor Amendments) Bill or the Fair 
Trading Act. I would appreciate it if the parliamentary secretary could provide an explanation. 

Hon MICHAEL MISCHIN: The expiry of the 1987 act has not been proclaimed. Under section 3B of the act, 
the expiry of the Fair Trading Act 1987 cannot be proclaimed until the Commissioner for Fair Trading certifies 
to the Minister for Commerce that the operation of the 1987 act is no longer necessary. I am presently advised 
that that proclamation is still some months away; therefore, the proposed amendment is still relevant and 
pertinent, and the government will not support the deletion of the rows proposed by committee recommendation 
5, which appears at 2/15 of the supplementary notice paper. We will not agree to the proposed amendment for 
that reason. 

Hon LIZ BEHJAT: In that case, I seek leave to withdraw the amendment. 

Amendment, by leave, withdrawn. 

Hon LIZ BEHJAT: I move — 

Page 7, in the table, item 9, rows 16 and 17 — To delete the rows. 

Hon MICHAEL MISCHIN: Mr Deputy Chairman, if I may assist: committee recommendation 4, standing at 
3/15, is part of the same recommendation regarding the deletion of certain lines; the government has agreed to 
those and they can be deleted from the bill. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 16: Various written laws amended — 

Hon LIZ BEHJAT: Committee recommendation 10 is that clause 16(2), item 16, row 5 of the bill be amended 
in accordance with the amendment standing at 4/16. Clause 16(2), item 16, purports to amend section 79(2)(a) of 
the Rights in Water and Irrigation Act 1914. However, the current version of the act, published on the State Law 
Publisher’s website, with the currency start date of 5 November 2010, does not have a section 79(2)(a). Earlier 
versions of the Rights in Water and Irrigation Act 1914 up to the version dated 28 June 2010 contained a section 
79(2)(a), but the currency ended with the version dated 11 September 2010. I know that this is riveting stuff, but 
bear with me. The committee noted that subparagraphs of section 79 were renumbered by section 51 of the 
Standardisation of Formatting Act 2010, which the parliamentary secretary will long remember because his 
committee looked at that in great detail. 

Hon Michael Mischin: I will never forget it. 

Hon LIZ BEHJAT: I think you lost the toss of the coin on that one! 

The Standardisation of Formatting Act came into effect in September 2010, three days after this bill was 
introduced in the Legislative Council. The term “Registrar of Deeds” is not in section 79b(i) of the Rights in 
Water and Irrigation Act; therefore, the committee made the following statutory recommendation and in the 
committee’s name I therefore move — 

Page 11, in the table, item 16, row 5 — To delete “s. 79(2)(a)” and insert — 

s. 79(b)(i) 

Hon MICHAEL MISCHIN: We are dealing with an amendment to clause 16 and the government will agree to 
that amendment. As has been pointed out since this bill was approved by cabinet, the Rights in Water and 
Irrigation Act 1914 has been amended by the Standardisation of Formatting Act by way of the renumbering of 
various sections and paragraphs in the Rights in Water and Irrigation Act and in particular section 79. The 
committee’s recommendation therefore brings it up to date and the government therefore agrees to the proposed 
amendment. 

Amendment put and passed. 
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Hon LIZ BEHJAT: In recommendation 11, the committee recommends that clause 16(2)—at row 22 of the 
bill—be amended as follows — To delete “160(2)(a)” and insert — 

160(b)(i) 

Amongst other things, clause 16(2)—at row 22—purports to amend section 160(2)(a) of the Water Boards Act 
1904. Similar to clause 16(2)—at row 16; paragraph 4.40—the current version of the Water Boards Act 1904, 
published on the State Law Publisher website does not have a section 160(2)(a), however the term “Registrar of 
Deeds” is used in section 160(b)(i). The committee noted that the subparagraphs of section 160 were renumbered 
by section 51 of the Standardisation of Formatting Act 2010, which came into effect on September 2010, three 
days after the bill was introduced in the Legislative Council. The term “Registrar of Deeds” is now in 
section 160(b)(i) of the Water Boards Act 1904 and therefore the committee makes the following statutory 
recommendation, which, on behalf of the committee, I now move — 

Page 12, in the table, item 22, row 3 — To delete “160(2)(a)” and insert — 

160(b)(i) 

Hon MICHAEL MISCHIN: For the same reasons given about the previous amendment, the government has 
accepted the committee’s proposed amendment to delete the words and insert a more current reference. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 17 put and passed. 

Clause 18: Various Acts amended — 

Hon LIZ BEHJAT: I refer to page 16 of the report and recommendation 12. The committee ask that the 
parliamentary secretary representing the Attorney General clarify whether the intention of clause 18(2) of the bill 
is to limit the persons who may administer oaths of office. By way of explanation, clause 18(2) amends three 
acts by replacing the term “judge” with “judge of the Supreme Court” for the administration of oaths in the 
Corruption and Crime Commission Act 2003, the Energy Arbitration and Review Act 1998 and the Health 
Services (Conciliation and Review) Act 1995. The explanatory memorandum states that the rationale for these 
amendments is clarity and consistency as the full term is used in other legislation rather than relying on the 
definition of “judge” in the Interpretation Act 1984. The committee notes that the replacement term “judge of the 
Supreme Court” differs from the definition of “judge” in section 5 of the Interpretation Act 1984, which is more 
expansive. Section 5 states — 

judge means a judge, acting judge or auxiliary judge of the Supreme Court; 

Clause 18(2) therefore has the effect of limiting the persons who may currently administer the oath under those 
three acts. The committee noted that the Interpretation Act 1984 cannot be used to expand the definition of the 
word “judge” in the three acts as those acts state what the term means with the Interpretation Act 1984 setting 
the default provision in the absence of a definition. Further, such an argument would be contrary to the intention 
of the proposed amendment, which is to render recourse to the Interpretation Act 1984 unnecessary. If the 
intention of clause 18(2) is to limit the persons who may currently administer an oath under the relevant 
legislation, arguably this may constitute an issue that is, according to Premier’s Circular 2010/01, “controversial 
or legally or otherwise contentious and therefore not a matter suitable for inclusion in this bill”. Thus the 
committee makes its recommendation standing at recommendation 12. 

Hon MICHAEL MISCHIN: The intention and as I understand the legal position under the three acts to be 
amended has always been that oaths must be administered by judges of the Supreme Court. The Interpretation 
Act 1984, section 5, provides that a reference in any written law to a judge is a reference to a judge of the 
Supreme Court. The reason for the amendment is that a number of other acts that provide for oaths to be taken 
specify a judge of the Supreme Court; although in light of the Interpretation Act that is not strictly necessary. It 
is feared that the contrast between those acts and other acts that simply specify a judge might mislead readers 
into thinking that the later acts permit a wider class of judges to administer oaths. Accordingly, the purpose of 
the present amendment is not to limit the class of persons who may administer oaths, but to achieve consistency 
across the statute book as to how that class is expressed. Therefore, there is no change in policy intended by the 
government. 

Hon ADELE FARINA: It would seem that is still at odds with the definition of “judge” in the Interpretation 
Act. If the government is looking for consistency across the board, is there not also a need to amend the 
definition of “judge” in the Interpretation Act, which provides that “judge means a judge, acting judge or 
auxiliary judge of the Supreme Court” whereas in other statutes that full explanation is not provided? While the 
parliamentary secretary is considering that, I might point out that the definition in the Interpretation Act is for 
“judge” only and not for “judge of the Supreme Court”. Will making these amendments to the various statutes to 
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draw consistency by using the term “judge of the Supreme Court” create confusion with the definition of “judge” 
in the Interpretation Act? 

Hon MICHAEL MISCHIN: Unfortunately, I do not have my copy of the Interpretation Act handy. 

I take Hon Adele Farina’s point. I regret that I cannot answer it at this time. I will look further into that and 
respond. Perhaps I can do that merely by asking that progress be reported and we will reconvene at a later time 
to consider that aspect. There were a number of other committee recommendations and I am happy to deal with 
those now by way of explanations and respond on behalf of the government, or do it when we reconvene. 

Hon ADELE FARINA: I suggest to the parliamentary secretary—I think the Clerk may have made the same 
suggestion I was going to make—that we defer this clause for consideration at the end of the last clause of the 
bill, which will enable us to continue consideration of the rest of the clauses. 

Further consideration of the clause postponed until after consideration of clause 28, on motion by Hon 
Michael Mischin (Parliamentary Secretary). 

Clauses 19 to 25 put and passed. 

Clause 26: Real Estate and Business Agents Act 1978 amended — 

Hon LIZ BEHJAT: Recommendation 15 on page 22 of the committee report refers to clause 26 of the bill. 
There is a bit of confusion surrounding matters in the Real Estate and Business Agents Act 1978. The report 
states — 

Clause 26(2) deletes the definition of “Account” in section 4(1) of the Real Estate and Business Agents 
Act 1978 which states: “Account means the Board Interest Account established under section 125(1).” 
Clause 26(3) then inserts a new definition: “Interest Account” as meaning the “Board Interest Account 
established under section 125(1).” 

… The EM — 

That is, the explanatory memorandum — 

states that the term “Account” is being replaced with “Interest Account” to remove confusion in 
referring to four accounts in the Real Estate and Business Agents Act 1978. “Interest Account” will be 
defined to be the “Board Interest Account” established under section 125(1) of the principal Act. 

The Committee is of the view that the proposed amendment does not achieve its stated purpose. If 
enacted, confusion will remain — 

I am sure all members will agree with that, having just heard what I read out — 

with both of the terms “Interest Account” and “Board Interest Account” being used to describe the same 
account. Therefore, the Committee makes the following recommendation. 

… that the Parliamentary Secretary representing the Attorney General explain why the proposed 
new definition “Interest Account” in clause 26(3) of the Bill should not be “Board Interest 
Account”; or alternatively, why the term: “Interest Account” is not substituted for “Board Interest 
Account” in section 125(1) of the Real Estate and Business Agents Act 1978 which establishes the 
relevant account. 

I want to draw members’ attention to that very important part of this bill we are dealing with to show that the 
committee paid attention to the detail there. Perhaps the parliamentary secretary could enlighten us. 

Hon MICHAEL MISCHIN: I am advised that the alternative suggested by the committee would be equally 
effective but that would involve more amendments. Currently the act uses the defined term “account” on eight 
occasions and the term “board interest account” on seven occasions, including in section headers. It would be 
possible by making seven or eight amendments to adopt a uniform term; however, the initial drafting decision 
was to have a formal title for the account and shorter defined terms which refer to the formal title. The problem 
the current bill seeks to address is that the defined term “account” is not very helpful, since the act establishes 
four distinct accounts, which the draftsperson has sought to remedy by adopting a new defined term, namely that 
of “interest account”, which points more clearly to the particular account to which it refers, but the draftsperson 
saw no reason to revisit the original drafting decision to use the defined term. It is entirely possible to not have a 
defined term and refer consistently throughout the legislation to the “Board Interest Account”. There is no 
objection to that, but that would require more amendments and for them to be put on the notice paper. The 
draftsman seemed to think that it would work and I am not in a position to contradict him or her.  

Hon ADELE FARINA: Sadly, it does not work; it only adds to the confusion, because there is still not 
consistency of the term used throughout the bill, and it seems like a very half-hearted attempt by Parliamentary 
Counsel to resolve the problem. Again, the parliamentary secretary should postpone consideration of this clause 
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until after clause 28 has been considered, so that the parliamentary secretary can get some further instructions 
and come back to the chamber with amendments for relevant causes in that bill to change the term to “Board 
Interest Account” to be sure that there is absolutely no confusion about which account is being referred to. We 
cannot have two different terms describing the same account in the one bill; it makes it too confusing. I suggest 
that the parliamentary secretary consider postponing consideration of this clause and getting further instructions 
from the Attorney General. 

Hon MICHAEL MISCHIN: Whether it makes it confusing or not depends on the context in which the terms 
are used and whether it is clear which account is being referred to at any given time. At the moment, we do not 
have any proposed amendments. I am also prepared to postpone consideration of that clause given that I will 
need to get additional information about the earlier clause to the chamber. I will consider the government’s 
position and in the meanwhile, if the committee feels that strongly that it recommends against the proposed 
amendment, it is entirely at liberty to present its own supplementary notice paper with its proposed amendments 
that would clarify the position. 

Hon ADELE FARINA: I explain to the parliamentary secretary that the committee is not in a position to do 
what he is suggesting anymore because it has considered the bill and reported to the house. It is normally the 
government that takes the initiative of preparing the amendments needed, if it agrees with the proposed 
amendments. The committee simply suggests that if the government is making proposed amendments to provide 
clarity, which in the view of the committee is not achieved, it would suggest further amendment to change the 
term “Account” to “Board Interest Account”. I leave that suggestion with the parliamentary secretary so he can 
obtain further instructions.  

Further consideration of the clause postponed until after consideration of clause 28, on motion by Hon 
Michael Mischin (Parliamentary Secretary). 

Clause 27 put and passed. 

Clause 28: Other Acts amended — 

Hon LIZ BEHJAT: Here comes the barbecue stopper: recommendation 16 of the Standing Committee on 
Uniform Legislation and Statutes Review report. 

Hon Sue Ellery: What kind of barbecues do you go to? 

Hon Norman Moore: This is exciting, please don’t interject! 

Hon LIZ BEHJAT: This is the exciting bit, stick with it; I can assure the honourable member that it does get 
exciting! 

The report states — 

Clause 28(2), row 3 proposes various amendments to the Coal Miner’s Welfare Act 1947. The proposed 
insertion of upper case “Council” and “Union” in sections 10(1), 10(2) and 12(1) raises a query about 
the drafting practice of using upper case in the middle of a sentence to suggest a defined term. 
However, neither “Council” nor “Union” are defined in the principal Act. 

The committee is of the view that the proposed amendment should be drafted in lowercase. Therefore, the 
committee makes the following recommendation. The report states — 

The Committee recommends that the Parliamentary Secretary representing the Attorney General 
explain why upper case has been proposed for the terms “Council” and “Union” in clause 28(2), 
row 3 of the Bill. 

Hon Sue Ellery: I am never going to a barbecue with you! 

Hon MICHAEL MISCHIN: I can assure Hon Sue Ellery that the hours just fly when lawyers get together to 
talk about this sort stuff! 

The upper case version was chosen because, in the context, Parliamentary Counsel took the view that the terms 
are proper nouns referring to specific, existing institutions, councils and unions. The government will fight to the 
last day to ensure that this goes through in a manner that is set out in the bill! 

Clause put and passed. 

Hon LIZ BEHJAT: We are going to go the whole hog tonight; we are going to make the parliamentary 
secretary work for it. 

Recommendation 17 of the committee’s report states — 
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The Committee recommends that the Parliamentary Secretary representing the Attorney General 
confirm that the term “stamp duty” in section 45 of the Evidence Act 1906 is to be retained in that 
Act. 

The report states further —  

Clause 28(2), row 6 proposes an amendment to the Evidence Act 1906 to remove the word “stamp” in 
the phrase “stamp duty” in section 73U(2). According to the EM, section 73U(2) was amended by the 
Duties Legislation Amendment Act 2008 to include duty under the Duties Act 2008 but the reference in 
section 73U(2) was inadvertently overlooked. 

The DEPUTY CHAIRMAN (Hon Max Trenorden): Unfortunately we have carried clause 28, so the capacity 
to debate it has passed.  

Progress reported and leave granted to sit again, on motion by Hon Michael Mischin (Parliamentary 
Secretary). 
 


